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Cheltenham Borough Council 
 

Licensing Sub Committee – 27 October 2010 
 

Licensing Act 2003: Determination of Application for a Variation of a 
Premises Licence 

 
The Daffodil Restaurant 18 - 20 Suffolk Parade Cheltenham 

Gloucestershire 
 

Report of the Senior Licensing Officer 
 

1. Introduction  
1.1 The Licensing Act 2003 (the Act) allows applicants to apply for a variation to a premises 

licence at any time. In this case, an application was received on the 8th of September 2010 
from Mr Mark Edward Stephens in respect of the Daffodil Restaurant 18 - 20 Suffolk 
Parade Cheltenham Gloucestershire.  A copy of the application is included at Appendix A 
(See pages 9-21) 

 
1.2 A copy of the current premises licence for the Daffodil is attached at Appendix B (See pages 22-

24). 
 
1.2 The application to vary the premises licence is to: 

a) remove condition 2a) currently endorsed on the licence in so far as it relates to the first 
floor only.  Condition 2a) reads “Intoxicating liquor shall not be sold or supplied on the 
premises otherwise than to persons taking table meals there and for consumption by 
such a person as an ancillary to his meal.” 

b) add an additional condition “The premises shall operate primarily as a restaurant.” 
c) allow the premises to also sell alcohol off the premises. 

 
1.3 The premises licence currently permits the following licensable activities:- 

 
Sale/Supply of Alcohol     Sunday   12:00 - 23:30 On 
Sale/Supply of Alcohol    Monday to Saturday  10:00 - 00:00 On 
Performance of Live Music    Every Day   12:00 - 23:00 Indoors 
Performance of Recorded Music   Every Day   12:00 - 23:00 Indoors 
Prov'n of Facilities for Dancing   Every Day   12:00 - 23:00 Indoors 
Prov'n of Facilities for Making Music -  Every Day   12:00 - 23:00 Indoors 
 

1.4 Conditions attached to the existing licence are as follows:- 
 
1. No retail sale of alcohol may be made under the premises licence: 
(a) at a time when there is no designated premises supervisor in respect of the premises 
licence, or  
(b) at a time when the designated  premises supervisor does not hold a personal licence or 
his personal licence is suspended. 
(c) Every retail sale of alcohol under the premises licence must be made or authorised by a 
person who holds a personal licence. 
(d) The other conditions are any conditions specified in an order under section 19A and 
applicable to the premises licence. 
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2. In accordance with Schedule 8 paragraph 6(6) and (8) the following embedded conditions and 
restrictions which apply to the existing licence(s) are preserved in this licence:- 
a) Intoxicating liquor shall not be sold or supplied on the premises otherwise than to persons 
taking table meals there and for consumption by such a person as an ancillary to his meal. 
b) Suitable beverages other than intoxicating liquor (including drinking water) shall be equally 
available for consumption with or otherwise as an ancillary to meals in the licensed premises  
c) Recorded music is permitted by virtue of s.182 of the Licensing Act 1964   
d) Late night refreshment beyond 23.00 hours is permitted by the virtue of the Late Night 
Refreshment Houses Act of 1969. 
e) The extended permitted hours for the sale and consumption of alcohol and provision of 
regulated entertainment on New Years Eve/New Years Day continue in force. 
 

 
1.5 If this application is approved a premises licence would be issued. 
 

1.4  Implications 
1.4.1   Financial Contact officer: Sarah Didcote 

E-mail: sarah.dicote@cheltenham.gov.uk 
Tel no: 01242 26 4125 

1.4.2   Legal A sub committee is required to discharge its duty and determine an 
application with a view to promoting the licensing objectives. These 
objectives, which are set out in section 4(2) of the Licensing Act 2003, are: 
(a) the prevention of crime and disorder; (b) public safety; (c) the prevention 
of public nuisance; and (d) the protection of children from harm. 
 
Sarah Farooqi 
E-mail: Sarah.Farooqi@tewkesbury.gov.uk 
Tel no: 01684 272693 

 
2. Application (Ref. 10/01513/PRMV) 
2.1 Applicant: Mr Mark Edward Stephens 
2.2 Agent: Maitland Walker Solicitors 
2.3 Premises: The Daffodil Restaurant 18 - 20 Suffolk Parade Cheltenham Gloucestershire 
2.4 Steps to promote the four licensing objectives that are identified in this application:  

 
a) The Prevention of Crime & Disorder 
1. The premises trades as a fine dining restaurant with alcohol priced accordingly. 
2. The concept of the premises will remain unchanged. 
3. The application relates to the removal of condition 2a) in so far as it relates to the first 
floor of the premises. 
4. All customers will be greeted at the ground floor foyer on entry to the premises. 
5. Substantial food and suitable beverages other than intoxicating liquor (including drinking 
water) shall be available during the whole of permitted hours. 
6. There are strong management procedures in place which encompass the four licensing 
objectives. 
7. Right of admission is reserved. 
8. Staff are trained as appropriate in respect of relevant licensing law, the implementation 
of licence conditions, health & safety, first aid, alcohol and drug awareness. 
 
b) Public Safety  
See a) above 
 
c) The Prevention of Public Nuisance 
See a) above 
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d) The Protection of Children from Harm 
1. The premises trades as a fine dining restaurant with alcohol priced accordingly. 
2. The concept of the premises will remain unchanged. 
3. The application relates to the removal of condition 2a) in so far as it relates to the first floor of 
the premises. 
4. All customers will be greeted at the ground floor foyer on entry to the premises. 
5. Substantial food and suitable beverages other than intoxicating liquor (including drinking water) 
shall be available during the whole of permitted hours. 
6. There are strong management procedures in place which encompass the four licensing 
objectives. 
7. Right of admission is reserved. 
8. Staff are trained as appropriate in respect of relevant licensing law, the implementation of 
licence conditions, health & safety, first aid, alcohol and drug awareness. 
9. The designated premises supervisor/personal licence holder and staff will at all times observe 
their responsibilities under this objective. 
 

3. Responsible Authorities  
 
Gloucestershire Constabulary – There has been no representation from Gloucestershire 
Constabulary.  The Constabulary has agreed with the applicant the inclusion of a Challenge 21 
condition that reads “The 'Challenge 21' scheme (or equivalent) shall be adopted, so that any 
customer attempting to purchase alcohol who appears to be under the age of 21 years shall be 
asked for an accredited photographic proof-of-age (passport, photo driving licence, or a pass-
approved card) and that a sale shall not be made unless this evidence is produced. However, it 
shall only be treated as a breach of this condition if the purchaser subsequently turns out to be 
below the age of 18 years.” 
 
Other Responsible Authorities – There has been no representations from other responsible 
authorities. 
 

4. Interested Parties   
4.1 Representations have been received from 40 Interested Parties 26 of which were in 

support of the application and 14 objecting to the application (See Appendix C at pages 
25-84). 

 
4.2 Interested parties who wrote in support of the application have commented that the grant 

of the application will not have an adverse effect on the licensing objectives.  Interested 
parties also commented that the grant of this application will enhance already well 
managed premises within the community and add an additional facility to residents. 

 
4.3 Interested parties who have objected have done so on the grounds of crime and disorder, 

public safety and public nuisance.  The concerns raised by those interested parties who 
objected are as follows: 
a) fear that the grant of this licence will exacerbate the existing problems they already 

experience in the form of anti-social behaviour, nuisance and occasional criminal 
damage. 

b) concern that the area has reached saturation point in terms of alcohol licensed 
premises and the grant of this application will open the way for the Daffodil to become 
another “watering hole” that spills out inebriated customers late at night. 

c) concern that if the application is granted there may be more customers visiting the 
premises to drink which will lead to more problems with parking and congestion with 
the potential to block the view of other drivers. 

d) concern that the a recent application by the Daffodil was to remove the condition for 
the whole building giving indication that that might be the long terms plan which would 
turn the Daffodil into a drinking establishment rather than a restaurant. 
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e) concern that there is no condition stating the maximum number of customers catered 
for on the 1st floor area. 

f) concern that it has been stated that the Daffodil is allowed up to 21 functions a year 
regardless of what their licence indicates.  

g) concern that the grant of the application will change the clientele of the premises from 
people who go for a meal to people who will primarily go there to drink. 

h) concern that he applicant does not have a controlling interest in the premises and 
therefore has no ultimate authority over the future operation of the premises. 

i) the planning conditions attached to the premises would be incompatible with the new 
licence if it is granted. 

j) granting this application may prompt a similar situation to that of Zizzi’s in 2004 where 
Gloucestershire Constabulary objected stating that the licence would allow persons to 
drink alcohol without being obliged to do so ancillary to the eating of a meal in this 
location which could lead to and increase in public disorder. 

k) questions has been raised over the validity and enforceability of the steps identified by 
the applicant to promote the licensing objectives. 

 
           

5. Local Policy Considerations 
5.1 The 2003 Act introduces a unified system of regulation which through two new types of 

licenses: the premises licence and the personal licence (club premises certificates for 
qualifying clubs).  The Borough Council,  as the licensing authority, is responsible for 
licensing all outlets in the borough that sell or supply alcohol or carry out any other 
‘licensable activities’; public entertainment, theatre, cinema, or late night refreshment. 

 
5.2 The new system is underpinned by four objectives: i) the prevention of crime and disorder; 

ii) public safety; iii) the prevention of public nuisance; and, iv) the protection of children 
from harm.  The licensing authority must promote these objectives in carrying out its 
functions.   

 
5.3  The Councils adopted licensing policy statement (Council 10/12/07) includes the following: 

i) Each objective is of equal importance and the licensing authority has developed 
policies relating to each objective. The objectives are the only matters to be taken account 
in determining applications and applying conditions. (Paragraph 1.2) 

 
ii) The licensing authority will only apply terms and conditions to licences which promote 
one or more of the licensing objectives and are relevant to the individual circumstances of 
the application.  Conditions may be drawn from those set out in Appendix B and / or 
tailored to particular circumstances and they will be focused on matters within the control 
of the individual licensees and others granted relevant permissions. (Paragraph 2.4) 

 
iii) The licensing authority will expect all individual applicants to address the licensing 
objectives in their operating schedule having regard to the premises, the licensable 
activities to be provided, the operational procedures, the nature of the location and the 
interests of the local community.  The licensing authority expects that any conditions that 
are necessary will, in the first instance, be identifiable from prospective licensees or 
certificate holders’ risk assessments.  

 
iv) Applicants will have to translate their assessments into measures which promote one 
or more of the licensing objectives and record them in their operating schedule.  
(Paragraph 2.5) 

 
v) The licensing authority will not impose any conditions unless, following the receipt of 
relevant representations, it has used its discretion at a hearing and been satisfied of the 
validity of those concerns. (Paragraph 2.5) 
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vi) The licensing authority will consider every application on its individual merits with 
regard to this policy statement and to the Licensing Committee’s Probity Code (available at 
www.cheltenham.gov.uk under ‘L’ in the A-Z of services).  The licensing authority will seek 
to balance the needs of the wider community, local community and commercial premises 
and activities, against those who may be concerned about adverse impacts from licensed 
premises. The views of vocal individuals or groups will not necessarily prevail over the 
general interests of the community.  In every case the licensing authority will focus on 
disproportionate or unreasonable impacts of the licensable activities on people living, 
working and sleeping in the vicinity. (Paragraph 2.7) 

 
vii) Cheltenham Borough Council, in its role as a licensing authority, wishes to do all in 
its power to protect the amenity of residents and businesses in the vicinity of licensed 
premises, and for these purposes ‘vicinity’ is taken to mean the immediate area around 
licensed premises.  As the council is fully aware of the importance of the licensed trade in 
terms of the local economy and its culture and leisure aspiration, it will seek to work in 
partnership with all interested parties to ensure a mutual and productive co-existence. 
(Paragraph 7.2) 
 
viii) When considering licence applications, the licensing authority will take into account 
the location of the premises and the type and construction of the building as well as the 
adequacy of measures proposed to deal with the potential for nuisance and / or antisocial 
behaviour having regard to all the circumstances of the application.  (Paragraph 7.4) 
 
ix) The licensing authority will consistently seek to ensure that its judgements about 
what constitutes public nuisance are balanced, as are decisions about any conditions that 
are considered necessary to prevent it.  (Paragraph 7.5) 

 
x) In reaching a judgement on the individual merits of applications, the licensing 
authority will have regard to the implications for nuisance generation and the impacts on 
residents that are posed by operating hours and types of regulated entertainment.  The 
licensing authority will take into account requests for terminal hours in the light of the:- 
• environmental quality, 
• residential amenity, 
• character or function of a particular area, 
• nature of the proposed activities to be provided at the premises. 

Consideration may, however, be given to imposing stricter controls on noise and 
disturbance from particular licensed premises, such as those in mainly residential areas. 
(Paragraph 10.6) 

 
xi) Consideration may, however, be given to impose stricter controls on noise and 
disturbance from the particular premises, such as those in mainly residential area. 
(Paragraph 10.6) 

 
6.  National Guidance 
6.1   Guidance has been issued under Section 182 of the Licensing Act 2003.  
 
6.2   Para 2.32 of the Guidance states “The 2003 Act requires licensing authorities (following 

receipt of relevant representations) and responsible authorities, through representations, to 
make judgements about what constitutes public nuisance and what is necessary to prevent 
it in terms of conditions attached to specific premises licences and club premises 
certificates. It is therefore important that in considering the promotion of this licensing 
objective, licensing authorities and responsible authorities focus on impacts of the 
licensable activities at the specific premises on persons living and working (including doing 
business) in the vicinity that are disproportionate and unreasonable, The issues will mainly 
concern noise nuisance, light pollution, noxious smells and litter.” 
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6.3   Para 2.33 of the Guidance states “Public nuisance is given a statutory meaning in many 
pieces of legislation. It is however not narrowly defined in the 2003 Act and retains its 
broad common law meaning. It is important to remember that the prevention of public 
nuisance could therefore include low-level nuisance perhaps affecting a few people living 
locally as well as major disturbance affecting the whole community. It may also include in 
appropriate circumstances the reduction of the living and working amenity and 
environment of interested parties (as defined in the 2003 Act) in the vicinity of licensed 
premises.” 

 
6.4   Para 2.35 of the Guidance states “As with all conditions, it will be clear that conditions 

relating to noise nuisance may not be necessary in certain circumstances where the 
provisions of the Environmental Protection Act 1990, the Noise Act 1996, or the Clean 
Neighbourhoods and Environment Act 2005 adequately protect those living in the vicinity 
of the premises. But as stated earlier in this Guidance, the approach of Licensing 
authorities and responsible authorities should be one of prevention and when their powers 
are engaged, licensing authorities should be aware of the fact that other legislation may 
not adequately cover concerns raised in relevant representations and additional conditions 
may be necessary.” 

 
6.5  Para 2.36 of the Guidance states “Where applications have given rise to representations, 

any necessary and appropriate conditions should normally focus on the most sensitive 
periods. For example, music noise from premises usually occurs from mid-evening until 
either late evening or early morning when residents in adjacent properties may be 
attempting to go to sleep or are sleeping in certain circumstances, conditions maybe 
necessary.” 

 
6.6   Para 2.38 of the Guidance states “In the context of preventing public nuisance, it is again 

essential that conditions are focused on measures within the direct control of the licence 
holder or club. Conditions relating to public nuisance caused by the anti-social behaviour of 
customers once they are beyond the control of the licence holder, club or premises 
management cannot be justified and will not serve to promote the licensing objectives.” 

 
6.7   Para 9.8 of the Guidance states “A representation will only be relevant if it is likely to effect 

the grant of the licence on the promotion of at least one of the licensing objectives.” 
 
6.8  Para 10.9 of the Guidance states “The 2003 Act provides that where an operating 

schedule or club operating schedule has been submitted with an application and there 
have been no relevant representations made by responsible authorities, the licence or 
certificate must be granted subject only to such conditions as are consistent with the 
schedule accompanying the application and any mandatory conditions required by the Act 
itself.” 

 
6.9  Para 10.11 of the Guidance states “The licensing authority may not impose conditions 

unless its discretion has been engaged following relevant representations and it has been 
satisfied at a hearing of the necessity to impose conditions. It may only then impose 
conditions that are necessary to promote one or more of the licensing objectives. Such 
conditions must also be expressed in unequivocal and unambiguous terms to avoid legal 
dispute.” 

 
6.10  Para 10.13 of the Guidance on proportionality states “The Act requires that Licensing 

conditions should be tailored to the size, style, characteristics and activities taking place at 
the premises concerned. This rules out standardised conditions which ignore these 
individual aspects. It is important that conditions are proportionate and properly recognise 
significant differences between venues.”  
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6.11   Para 10.15 of the Guidance states with regard to duplication with other statutory provisions 
that “Licensing Authorities should only impose conditions which are necessary and 
proportionate for the promotion for the licensing objectives. If other existing law already 
places certain statutory responsibilities on an employer or operator of premises, it cannot 
be necessary to impose the same or similar duties.” 

 
6.12  Paragraph 10.20 of the Guidance states there is no general presumption in favour of 

lengthening licensing hours and the four licensing objectives should be paramount 
considerations at all times. Where there are objections to an application and the committee 
believes that changing the licensing hours would undermine the licensing objectives, they 
may reject the application or grant it with appropriate conditions and/or different hours from 
those requested. 

        
7.  Licensing Comments 
 
7.1  The Committee must have regard to all of the representations made and the evidence it 

hears. The Committee must take such of the following steps as it considers necessary for 
the promotion of the licensing objectives which can include: 
• Granting the application as requested; 
• Modifying the conditions attached to the licence; or 
• Rejecting all or part of the application. 

 
7.2 This application must be determined in its individual merits as an application to vary the 

premises licence.  A review of what is already contained on the application can not be 
taken into account as part of the determination of the application. 

 
7.3 Members are to note that the comments relating to the 2004 application by Zizzi’s are not 

relevant to this application by virtue of the fact that it must be determined on its individual 
merits.   

 
7.4 Members are to note that the comments regarding the applicant’s controlling interests in 

the premises and ultimately their control of the future operation of the premises is not 
relevant to this application.  This is due to the fact that this application must be determined 
on its individual merits and in view of promoting the licensing objectives and any 
speculation over the future operation of the premises is not relevant to either the 
aforementioned. 

 
7.5  Members are to note that the comments over the lack of a condition relating to the 

maximum number of people catered for on the 1st floor will only be relevant to this 
application where Members feel that such a condition would be proportionate and 
necessary in view of promoting the licensing objectives. 

 
7.6 Each applicant for this type of application submits as part of the application an operating 

schedule through which they identify the necessary steps they will take to promote the 
licensing objectives.  The steps identified by the applicant in this case are listed under 2.4.  
Members must be satisfied that the steps identified by the applicant are both sufficient to 
promote the licensing objectives & enforceable. 

 
7.7 In reference to the comments made by Christopher Davidson Solicitors regarding the 

review process and the possibility to revoke a licence, Members are to note that an 
application to review the licence can be made at anytime by interested parties.  The fact 
that the option to either review or revoke this licence has not been used in the past does 
not imply that it cannot be used in the future where Members feel it is necessary to do so in 
view of promoting the licensing objectives. 

 



The Daffodil   
 Page 8 of 88 Last updated 27 October 2010 
 

7.8 With regards to the letter by the Daffodil referring to an allowed 21 days where regulated 
entertainment can take place as per their licence conditions, Members are to note that 
there is no such condition on their licence. 

 
7.9 The comments in relation to the planning conditions attached to the premises is not 

relevant to this application in light of the fact that there has been no objection from the 
Planning Authority and there is no evidence to suggest this will adversely effects the 
licensing objectives.  Members are to note that there is existing planning legislation that 
can alleviate this concern. 

 
7.10 The plan of the premises is submitted with the application is attached at Appendix D (See 

page 85-86). 
 
7.11 A plan of the location of the premises is attached Appendix E (See page 87). 
 
 
Background Papers Service Records 

Report Author  Contact officer: Mr Louis Krog 
E-mail: licensing@cheltenham.gov.uk 
Tel no: 01242 775004 
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